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TERMS OF INSTRUMENT - PART 2


W H E R E A S:
A.
The Grantor is the registered owner of:


(the "Grantor's Lands")

B.
The Grantee is the Capital Regional District;

C.
This Right of Way is necessary for the operation and maintenance of the Works by the Grantee;

D.
To facilitate the installation of a system of waterworks including all pipes, valves, fittings and facilities in connection therewith (herein called the "Works"), the Grantor has agreed to permit the construction by the Grantee of the Works on a portion of the Grantor's Lands and to grant for that purpose the Right of Way in Section 1.1.

NOW THEREFORE, in consideration of the sum of One ($1.00) Dollar of lawful money of Canada, now paid by the Grantee to the Grantor (the receipt and sufficiency of which is hereby acknowledged by the Grantor), and in consideration of the covenants and conditions agreed to be observed and performed by the parties and for other valuable consideration:
1.0
THE GRANTOR:
1.1
Grants, conveys, confirms and transfers, in perpetuity, to the Grantee the full, free and uninterrupted right, license, liberty, privilege, permission and right of way to lay down, install, construct, entrench, operate, maintain, inspect, alter, remove, replace, bury, cleanse, string, and otherwise establish one or more systems of Works upon, over, under and across that portion of the Grantor's Lands, as follows:


(the "Right of Way")

1.2
Covenants and agrees to and with the Grantee that the Grantee shall:


(a)
for itself and its servants, agents, workers, contractors and all other licensees of the Grantee;



(b)
together with machinery, vehicles, equipment, and materials;


(c)
upon, over, under and across the Right of Way;


(d)
as may be considered necessary, useful, or convenient by the Grantee for the purposes in section 1.1; and


(e)
in connection with the operations of the Grantee in relation to the Works;


be entitled at all times to enter, use, pass and repass, labour, construct, erect, install, dig, carry away soil or other surface or subsurface materials, and remove any growth, seedlings, trees, brush, buildings or obstructions now or hereafter in existence;

1.3
Grants, conveys, confirms and transfers to the Grantee for itself, and its servants, agents, workers, contractors and all other licensees of the Grantor together with machinery, vehicles, equipment and materials, the full, free and uninterrupted right, license, liberty, privilege, permission and right of way to enter upon but not under, pass and repass over, clear, labour, and use the Grantor's Lands for the purpose of ingress and egress to and from the Right of Way and for the purpose of storing machinery, vehicles, equipment, material or supplies used or to be used in connection with the construction of the Works herein described and for the purpose of placing or storing the surface or subsurface material to be excavated from the Right of Way;


(the "Working Right of Way")

1.4
Nothing in this Agreement shall permit the Grantee to dig, trench or otherwise disturb the subsurface of the Working Right of Way and the Grantee shall only clear such trees and growth and interfere with and disturb the surface of the Working Right of Way in a manner that is reasonably necessary in the conduct of the operations permitted by this Agreement.

2.0
THE GRANTOR COVENANTS:
2.1 Not, and not to permit any other person, to erect, place, install or maintain any improvement or obstruction in, on, over, across or under any portion of the Right of Way, including but not limited to a building or structure, addition to a building or structure, a shed, mobile home, concrete or asphalt or otherwise improved driveway, walkway or patio, retaining wall, or pipe, wire or other conduit, except those improvements, if any, listed in Schedule “A” attached hereto, without the express written consent of the Grantee which, if granted, must be in the form of a modification to Schedule “A” to this Agreement, which modification will be prepared and registered in the Land Title Office at the sole expense of the Grantor. 

2.2 Not, and not to permit any other person, to do anything that in any way interferes with or damages or prevents access to or is likely to cause harm to the Works installed in, on, under or upon the Right of Way including, without limiting the generality of the foregoing, erecting, placing, installing or maintaining any improvement or obstruction prohibited under 2.1, except a fence or fences that provide reasonable access in the form of conveniently located access gates or openings accessible to the Grantee’s servants, agents, workers, contractors and all other licensees of the Grantee together with machinery, vehicles, equipment and materials. 

2.3 Not, or knowingly permit anyone, to carry out any blasting on or adjacent to the Right of Way without the prior written consent of the Grantee, and that consent shall not be unreasonably withheld.

2.4 Not to substantially add to or diminish the soil cover over any of the Works installed in the Right of Way and, in particular, without limiting the generality of the foregoing, not to construct open drains or ditches along or across any of the Works installed in the Right of Way without the consent of the Grantee, and that consent shall not be unreasonably withheld.

2.5 From time to time and at all times at the reasonable request and at the cost of the Grantee to do and execute or cause to be made, done or executed any further and other lawful acts, deeds, things, devices, conveyances and assurances in law required to ensure the Grantee of its rights under this Agreement.
2.6 To reimburse the Grantee for all of its reasonable costs and expenses incurred 

(a) by reason of any breach by the Grantor of the Grantor’s covenants contained in sections 2.1, 2.2, 2.3 and 2.4, and 

(b) in the removal and disposal or relocation of any improvements expressly permitted under section 2.1 and listed in Schedule “A” to this Agreement, 

and necessary to permit the Grantee to undertake maintenance, repair, replacement or relocation of the Works or any part of them.

2.7
Nothing in this Agreement will oblige the Grantee to replace, restore, reconstruct or otherwise compensate the Grantor financially or otherwise for the loss of or damage to the improvements referred to in section 2.6.
2.8
Not to permit any person, corporation, partnership or other entity including, but not limited to a private or public utility, to use or occupy the Right of Way without the prior written consent of the Grantee.
2.9
To compensate the Grantee for its consent referred to in section 2.8 in such an amount or manner that the Grantee determines is reasonable, including all of the Grantee’s costs and expenses in considering whether or not to give its consent and those incurred as a result of sharing the Right of Way.

3.0
THE GRANTEE COVENANTS:

3.1
Not to bury any debris or rubbish of any kind in excavations or backfill, and to remove shoring and like temporary structures as backfilling proceeds.

3.2
To thoroughly clean all lands to which it has had access under this Agreement of all rubbish and construction debris created or placed thereon by the Grantee and to leave such lands in a neat and clean condition.

3.3
As soon as weather and soil conditions permit, and as often as it may exercise this right of entry to any of the Grantor's Lands, to replace the surface soil as nearly as may be reasonably possible to the same condition as it was prior to the entry, in order to restore the natural drainage to the lands.  This shall not require the Grantee to restore any trees or other surface growth, or prevent the Grantee from clearing and removing growth, seedlings, trees or brush from the Right of Way 

3.4
As far as reasonably possible, to carry out all work in a proper and workmanlike manner so as to do as little injury to the Grantor's Lands as possible.

4.0
THE PARTIES COVENANT TO AND AGREE WITH EACH OTHER, as follows:
4.1
The Works, together with all pipes, valves, conduits, wires, casings, fittings, lines, meters, appliances, facilities, attachments or devices used in connection therewith shall constitute the Works.

4.2
In spite of any rule of law or equity to the contrary, the Works brought on to, set, constructed, laid, erected in, upon or under the Right of Way by the Grantee shall at all times remain the property of the Grantee, even if the Works are annexed or affixed to the freehold, and the Works shall at any time and from time to time be removable in whole or in part by the Grantee.

4.3
In the event that the Grantee abandons the Works or any part of them, the Grantee may, if it so elects, leave the whole or any part of the Works in place and if so abandoned the Works, or part thereof, shall become the property of the Grantor.

4.4
No part of the title in fee simple to the Grantor's Lands shall pass to or be vested in the Grantee under or by virtue of this Agreement and the Grantor may fully use and enjoy all of the Grantor's Lands subject only to the rights and restrictions in this Agreement.

4.5
The Grantor acknowledges that (a) these Covenants are enforceable against the Grantor and his successors in title, but (b) the Grantor is not personally liable for breach of these Covenants after the Grantor has ceased to be the owner of the Lands.

4.6
If at the date hereof the Grantor is not the sole registered owner of the Lands of the Grantor, this Agreement shall nevertheless bind the Grantor to the full extent of his interest therein, and if he shall acquire a greater of the entire interest in fee simple, this Agreement shall likewise extend to such after-acquired interests.

4.7
Where the expression "Grantor" includes more than one person, all covenants made by the Grantor shall be construed as being several as well as joint with respect to all persons constituting the Grantor.

4.8
This Agreement shall enure to the benefit of and be binding upon the parties hereto and their respective heirs, administrators, executors, successors and assigns as the case may be and wherever the singular or masculine is used, it shall be construed as if the plural or the feminine or neuter, as the case may be, had been used, where the parties or the context hereto so require and the rest of the sentence shall be construed as if the grammatical and terminological changes thereby rendered necessary had been made.

The Grantor and Grantee acknowledge that this Agreement has been duly executed and delivered by the parties executing Forms C and D (pages 1 and 2) attached hereto.


CONSENT TO GRANT OF RIGHT OF WAY BY CHARGEHOLDER


KNOW ALL MEN BY THESE PRESENTS that                                                       , as the registered holder of a charge by way of                        against the within described property, which said charge is registered in the Land Title Office at Victoria, British Columbia, under number               , for and in consideration of the sum of One Dollar ($1.00) paid by the Grantee to the said Chargeholder (the receipt whereof is hereby acknowledged), agrees with the Grantee, its successors and assigns, that the within Right of Way shall be an encumbrance upon the within described property in priority to the said charge in the same manner and to the same effect as if it had been dated and registered prior to the said charge.



IN WITNESS WHEREOF the parties hereto have caused these presents to be signed, sealed and delivered in the presence of their duly authorized officers.

Officer Signature



Execution Date

Party(ies) Signature
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(insert name of Company)











by its authorized signatory

OFFICER CERTIFICATION:

Your signature constitutes a representation that you are a solicitor, notary public or other person authorized by the Evidence Act, R.S.B.C. 1996, c. 124, to take affidavits for use in British Columbia and certifies the matters set out in Part 5 of the Land Title Act as they pertain to the execution of this instrument.
SCHEDULE “A”

Permitted Improvements
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